IIpo6eMbl onIaTHI TPYAA aABOKATA-NPEICTABUTE/ISI B YTOJI0BHOM IpoLiecce
Xanos T.A., I:xaitjaoB A.K.

Cmamos onybauxosana.: Xabapwiu-Becmuuk KapaeanOuHcko2o 0puoudeckoeo uHCmumyma
Munucmepcmea enympennux oen PK. — Kapaeanoa. KaptOU MBJ/] PK um. b.beticenosa, 2007.
Ne 2.

I[CflCTBYIOHIHM 3aKOHOAATCJIbCTBOM Pa3pCUICHbI HE BCC HpO6J’IeMH OILUIAaThI TpyAda aaABOKaTa,
Y4aCTBYIOLIETO B YTOJIOBHOM CyAOIIPOU3BOACTBE, O YEM YKA3bIBAJIOCH B IOpI/I,Z[I/I‘-IGCKOI‘i HayKe, 1
BHOCHJIMCh KOHKPETHBIC MMPCAJIOXKCHUSA 110 00eCIeYeHnIo X HMYIICCTBECHHBIX I/IHTepeCOBm

BwmecTte ¢ Tem oTaenbHbIE PEUIOKEHUS, BICKa3aHHBIE B ’TOM HAINPABJICHUHU, BOILJIOIIAIOTCS B
u3Hb. Tak, B vacTHOCTH, 26 aBrycra 1999 r. [IpaBurensctBom PecnyOnuku Kazaxcran ObLn
yTBepKIaeHbI «lIpaBuiia oriaTel OpUIMYECKON MTOMONIIU, OKa3bIBAEMOM aJIBOKATAMH, U
BO3MEILIEHHS] PaCX0/I0B, CBSI3aHHBIX C 3aIIMTON U IIPEICTaBUTEIIBCTBOM, 3@ CUET CPEACTB
pecnyoarkanckoro oromkeran[2], B koropsie 30 centsaops 2005 r. BHECCHBI COOTBETCTBYIOIIHE
U3MEHECHHS U ToToHeHMsL. [3]

Vkazannble [IpaBuiia KOHKpPETU3UPYIOT OCHOBAHMSI, YCIOBUS U MOPSAJOK OIUIAThI TPyJa aJBoKaTa
3a OKa3aHHbIE UM YCIIYTH B CBSA3M C yUaCTUEM B YIOJOBHOM JI€Jie B KaUECTBE 3aIIUTHUKA, a
TaKXe B Ka4eCcTBE IPEeACTaBUTENIS 10 IT'PaKJaHCKUM JieJlaM U IIpU IPOU3BOJICTBE IO AesaM 00
aJMMHHMCTPATUBHBIX PAaBOHAPYILIEHUAX. B 1aHHOM HOPMAaTUBHOM aKkTe, KaK U B 3aKOHE, HUYETO
HE FOBOPUTCS 00 OoIuiaTe TpyAa aJBOKAaTOB, yYaCTBYIOIIMX B YTOJIOBHOM IPOLIECCE B KAUECTBE
IpeJICTaBUTENEN NOTEPIEBIIEr0, IPaXIaHCKOI0 UCTIIA, PAXKAAHCKOTO0 OTBETUMKA. 3aKOH
IpeaycMaTpUBaeT JIMIIb BO3MOXKHOCTb 3as1BJICHUS B YTOJIOBHOM JI€JI€ TPaXI1aHCKOT0 UCKa O
BO3MEILIEHUH PACcX0/I0B, CBS3aHHBIX ¢ IpeacTaBuTenscTBoM (4. 1 cr. 162 VIIK PK).

Mexny TeM, B IOpUAMYECKOIN HayKe YK€ BbICKA3bIBAJIOCH O CYIIECTBYIOIIEM qucOamaHce
HMHTEPECOB OOBHUHSAEMOT0, KOTOPOMY 3alIUTHHK (a/IBOKAT), B MPEAYCMOTPEHHBIX 3aKOHOM
CITy4asix, MpeICTaBIsIeTCs OECIIaTHO, U MTOTEPIIEBIIETO, KOTOPBIN JIJIST TTOJTyUYESHUS
KBaJTM(DUIIMPOBAHHON FOPUINYECKON MTOMOIIH JIOJKEH BO BCEX CIydasiX OIUIATUTh YCIYTH
aJIBOKaTa, a JINIIb IOTOM BIIPAaBE 3aABUTh UCK OOBHHAEMOMY M HEOOXOIUMOCTH 00513aTETLHOTO
y4acTHs aJBOKaTa-MPeICTaBUTENS MOoTepneBInero.[4]

Tewm Oosiee JaHHBIN BONIPOC OCTPO BCTAET B CBSA3M C U3MEHEHUsIMHU, BHeceHHbIMU B YIIK PK 30
nexabps 2005 r., ycTaHaBIUBAIOIIMMH Y4acTHe B KaUeCcTBE 3aIllUTHUKA TOJIBKO aJIBOKATa U JIUIIb
Hapsily ¢ HUM Apyrux aul. O0s3aTenbHOe yuacTHE B KAUECTBE MTPEICTaBUTENS TOTEPIIEBILIETO
a/IBOKaTa 3aKOHOM I10Ka He MPEAyCMOTPEHO, YTO HE CIIOCOOCTBYET 00ECIIeUeHHIO
KOHCTUTYIMOHHOT'O TIpaBa JMIla Ha MoJIyyeHue KBaTu(UIUPOBAHHON IOpUIMYECKON TOMOIIH (4.
2 cr. 13 Koncturyuuu PK).

B 93T0i1 cBsI3u, MBI IOTHOCTRIO MOAIEPKMBaeM BbickazanHyio CapcenbaeBsiM T.E. 1 Mazypom
H.B. Touky 3peHust 0 TOM, 9TO 3aKOHOM JIOJKHBI OBITh TTPETYCMOTPEHBI CITydau 00s3aTEIIHHOTO

y4acCTuAa B YTOJIOBHOM ACJIC aABOKATA-TIPECACTABUTECIIA ITOTCPIICBIICTO.

B LHEIAX COBECPIICHCTBOBAHUA YTOJOBHO-IIPONECCYATIBHOT'O 3aKOHA MpeajiaracM yCTaHOBUTH
MEpCUCHb CJIIy4acB 00513aTENBHOTO y4acCTud aABOKaTa-IPpCACTABUTCIIA:

1) ecrt 06 3TOM X0/aTaCTBYET MOTEPIIEBIINNA WX TPAKIAHCKHM UCTELL;

2) NOTEepIEBLINI HE JOCTUT COBEPIIEHHOIETHS;
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3) moTepneBIINi UIIN TPAXKIAHCKUI UCTEIl B CHITY (PU3MYECKUX MU IICUXMYECKUX HEIOCTATKOB
HE MOYKET CAMOCTOATEIBHO OCYILECTBIIATh CBOU IIPABa;

4) moTepneBLIINI WM IPasKIaHCKUHA UCTEI] HAXOIATCSA B OECIIOMOIIIHOM COCTOSIHUY;
5) B Aesne y4acTBYeT 3allUTHUK [10I03PEBAEMOr0, 0OBUHSIEMOTO;
6) B 1ene 3asBJICH IPaKJaHCKUI UCK, a IPUYUHEHHBIN Bpe/l HE BO3MEIICH.

CuuTaem, 4TO 3aKOHOIATEIHHOE 3aKPEIICHIE YKA3aHHOTO MEepevHs OyIeT CriocoOCTBOBATh
0oJiee MOIHOMY 00€CIIeYeHHIO TIPaB U 3aKOHHBIX HHTEPECOB (B TOM UMCJI€ UMYIIECTBEHHBIX)
MOTEPIEBIIETO U TPAXTAHCKOTO UCTIA, B CBSI3U C BOBMOXXHOCTBIO OKa3aHUs UM OeCIIIaTHON
KBJTM(ULIMPOBAHHON IOPUIUYECKON TOMOLIIH.

CJ'IGI[yGT OTMCTHUTB, UTO ﬂCﬁCTBYIOHIHM 3aKOHOA4AaTCIbCTBOM np06neMa OIIaThbI YCIIYT
aZIBOKATOB, YHACTBYIOIIUX HA MMPEABAPUTCIILHOM CJIICACTBHUU B KAYCCTBC HpCIICTaBPITCJICfI
MMOTCPIICBIICTO, ITIOKA HC pa3pCliCHa B IIOJJHOM o0BeME. C‘II/ITaeM, 4TO B ClIydasax 00513aTEJILHOTO
y4acTuAa aABOKATa-MpCACTAaBUTCIIA OIlJIaTa €ro Tpyda JOJDKHA OCYIICCTBIIATHCA 3a CHCT CPCACTB
peCHY6J'H/IKaHCKOFO 6IO,H)K€T3, I10 IIpaBUJIaM YCTAHOBJICHHBIM JIS1 a/IBOKATAa-3alllUTHUKA. B
MOCJICAYIOICM 3Ta CyMMa MOKECT OBITh B3BICKAHA C OCYKIACHHOTI'O B TOPAAKEC B3bICKAHHWA
MponeCCyalibHbIX U3ACPIKCK. OTO0 CBA3aHO C TEM, YTO H606XO,Z[I/IMOCTB yuacTuda aABOKaTa-
NpeaACTaBUTECII NOTCPIICBIICTO BO3HUKACT AJIA obecrieueHus KBaJII/I(i)I/IIII/IpOBaHHOI\/JI
I-OpHI[H‘lGCKOﬁ IMOMOIIH KEPTBC NPCCTYIJICHUA B CBA3U C COBCPILICHHBIM O6H.[CCTB€HHO'OH&CHBIM
ACAHHUEM, 1 UMCHHO JIMII0, €0 COBCPIIMBIICC, JOJIPKHO HECTH PACXO0dbl, 3aTPAUYCHHBIC
MMOTCPIICBIINM Ha aABOKATA-IIPCACTABUTCIIA.

Bpiiie MbI yka3bIBaiy, 4TO B 3aKOHE MPETyCMOTPEH MOPSIIOK IMOJaYl HCKOBOTO 3asiBICHUS IS
BO3MEILIEHHSI pacX0/I0B, 3aTPAYEHHBIX Ha npeacTtaBuTens. OIHAKO, JaHHBIN NOPSAI0K B3bICKaHU,
Ha HaIl B3TJIS, HE B MIOJTHOM Mepe 00eCTIeunBaeT 3alIUTy UMYIIIECTBEHHBIX HHTEPECOB
MOTEPIIEBIIETO MO CAEAYIOIHNM NMpUYUHaM. Bo-niepBbIX, MOTEPIEBIINI 10JKEH BHaYaje
3aKJTIOYUTH C aJJBOKATOM COTJIAIICHHE, OTUIATHTH €r0 YCIYTH U TOJIBKO MOTOM 3asBUTh UCK O
BO3MEILIEHUH PACX0JI0B HA MIPEICTABUTENBCTBO. BO-BTOPHBIX, 3asiBJI€HUE YKa3aHHOIO UCKa
SIBJISIETCS] IMCTIO3UTUBHBIM YCMOTpEHUEM ToTeprieBiiero. Hepeako moTeprneBminii 1ake He 3HACT
0 CBOEM TpaBe Ha 3asBIIEHUE MOJOOHOTO HCKA, B CBA3HM C OTCYTCTBUEM YKa3aHUS B IIEPEYHE €TI0
mpaB (4. 6 ct. 75 YIIK PK), B nanHO# HOpMe TOBOPUTCS JUIIH O TIPaBEe UMETh MPEACTaBUTENS.
B-TpeTbux, Kak y)Ke yKa3blBallOCh, 3aKOHOM HE MPEAYCMOTPEHBI CIIydan 00s13aTEIbHOTO Y4acTHs
aJIBOKaTa-MpeICTaBUTEISI U yUacTHE 110 Ha3HAYEHUI0, 0€3 3aKIJIIOUEHUS COTJIALIeHMUSI C
MOTEPIIECBIINM.

B aroii cBs3u npeanaraem BHecTu u3meHeHus B ¢T. 172 YIIK PK, a takxe 10n0JIHUTH
OT/IENTbHOM 9acThl0, B KOTOPOH HEOOXOAMMO MPEAYCMOTPETh BO3MOKHOCTH OTJIAThI YCIIYT
aJIBOKaTa-MpeICTaBUTEISI TOTEPIICBIIETO, KAaK 3a CYET CPENICTB PECIYOIMKAHCKOTO OI0/)KEeTa, TaK
Y IyTEM B3bICKaHUS CYMM, 3aTPAY€HHBIX Ha aJIBOKATA-MPEJICTABUTENSA, C OCY>KIEHHOTO.

[Ipennaraem Takke BHecTH u3MeHnenus B cT. 175 VIIK PK, pernamentupyronryto nepeueHb
MPOLECCYATbHBIX U3/IEPHKEK, BKIIFOUUB OTJEIbHBIM ITYHKTOM CYMMBI, BBITIJIAYEHHBIE aJIBOKATY-
MPEACTABUTENIO 32 OKAa3aHNUE FOPUANYECKON MOMOIIHU. [JaHHbIE pacXoabl MOTEPIIEBIIETO, & TAKXKE
TPaKIaHCKOTO MCTIIA, BIIOJIHE MOTYT OBITh BO3JIOKEHBI Ha OCY>KJIEHHOTO, TTOCKOJIBKY YKa3aHHbIE
3aTpaThl HA3BAHHBIX YUACTHUKOB MPOIECCa JOKHBI OBITH BO3MEIICHBI OPTaHOM, BEYIIIUM
YTOJIOBHBIN MPOLECC, HEMOCPEACTBEHHO B X0/I€ IPOU3BOACTBA 0 YTOJI0BHOMY Aeny. OHu
HaIPSIMYIO CBSI3aHHBI C COBEPIIEHHBIM ITPECTYIUIEHUEM, @ IOTOMY BO3HUKIIM 110 BUHE JIALA, €TO
COBEPILUHUBIIIETO, U, CJIEA0BATEIBHO, PA3YyMHO UX B3bICKaTh C BUHOBHOTO.



Cne;[yeT TaKXX€ BHECTU UBMECHCHUA U JOIIOJIHCHUSA B <<HpaBI/IJIa OIlJIaThI IOpHI[PI‘IeCKOﬁ IIoMo1iu,
OKa3bIBaeMOM aJIBOKaTaAMH, ¥ BOSMEIICHHUS PaCXO0/I0B, CBS3aHHBIX C 3alUTON U
IPE/ICTABUTEIILCTBOM, 32 CYET CPEJICTB PECITyOIMKAHCKOTO OFO/IKETa, MPEIyCMOTPEB
BO3MOYKHOCTH OIUIATHI FOPUIUYECKOM MTOMOIIHN, OKAa3bIBAEMOU aJJBOKaTaMH, U BO3MEIIICHHS
pacxoaoB, CBA3aHHBIX HEC TOJIBKO C 3aH.[PITOﬁ, HO 1 NPpCACTABUTCIILCTBOM 11O YI'OJIOBHBIM JCJIaM.

B 37101 cBA3M cuMTaeM yMECTHBIM IIPUBECTHU BbICKa3biBaHue M. M. Beiipu, KOTOpBIN cuuTall,
YTO Ba)KHBIM yCJIOBHEM 00€CIIeYeHus paB IPakAaH ABJISAETCS HE TOJbKO HAIUYHUE
YCTaHOBJICHHOI'O 3aKOHOM IIPaBa, HO U IIOJHOE PEAIBLHOE IIPENOCTABICHUE 3TOrO IIpaBa
y4acTHUKaM mporecca.[5]

TakuMm oOpa3om, BOIPOCHL, CBS3aHHBIE C OIIATOM TPy/a aIBOKaTOB, YYaCTBYIOLIUX B YTOJIOBHOM
CYJIOIIPOU3BO/ICTBE B KAUECTBE MPEACTABUTENEH OTEPIEBILErO U TPAKIAHCKOTO UCTLIA,
TpeOyIOT NajbHEHIIero COBepUICHCTBOBAHUSA, TyTeM BHECEHUSI U3MEHEHUH B YTOJIIOBHO-
MPOIIECCYaTIbHBIN KOJCKC, a TAKXKE B M0/I3aKOHHBIE HOPMATUBHBIC aKThl. J[aHHbIC U3MEHEHUS
HEOOXOIUMBI B LIEJISIX YCTAHOBJICHUS PABHBIX YCIOBHM U BOZMOXKHOCTEH ISl y4acTusl aJIBOKATOB
B YTOJIOBHOM CYZIOIIPOM3BO/ICTBE HE TOJBKO B KAUECTBE 3aIIUTHUKOB, HO U IIpejcTaBuTeseil. B
CBOIO OYepe/Ib, 3TO Oy/IeT CIOCOOCTBOBATH Peaiu3allui KOHCTUTYIIMOHHOTO MpaBa Ha
obecrnieueHrne KBATU(OUIIMPOBAHHON FOPUINICCKON TTOMOIIH ITOTEPIIEBIIEMY U TPAKIAHCKOMY
UCTILY, a TaKke 00Jiee COBEPILIEHHOM 3alllUTe UX MPaB U 3aKOHHBIX HHTEPECOB, B TOM UUCIE U
MMYIIECTBEHHBIX, B X0J1€ TPOU3BOJICTBA IO YTOJOBHBIM JI€JIaM.
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B cratee paccMOTpeHBI BOIPOCHI, CBA3aHHBIE C OIUIATOM TPyAa aABOKATOB, Y4aCTBYIOLIUX B
YTOJIOBHOM CYIOIPOU3BOJCTBE B KAUECTBE INPEACTABUTENECH IOTEPIEBIIETO M I'PaXKIaHCKOIO
uCTLA. BHECEHBI IPENIOKEHNUS 110 COBEPLIEHCTBOBAHUIO 3aKOHO1ATEIIbCTBA.

TyKbIpbIM
Byn makanaga agBoKaTTapbIH KBUIMBICTBIK COT OHJIPICIHIC KOOIPICHYIIIHIH KOHE a3aMaTThIK

TaJankep PeTiHAe OKUIAepl OOJIBIT KaTHICKAHIBIKTAPBIHBIH €HOCK TOJIEM aKbIChIHA OalIaHbICTHI
Moceienep KapacThIpbliaibl. 3aHHAMAHbI JKETUIIpy OOWBIHIIA YCHIHBIC SHT 31T OTHIp.



